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ELECTION COMMISSION OF INDIA 

New Delhi, the X9th April, 1993 

O.N, 86 .—Whereas, Slirl Patel Mohanbhai Bacharbhai Bjo 
Nangal, Tal. Ankleshwar, Gujarat a contesting candidate for 
the General Election to Gujarat Legislative Assembly from 
137-Ankle*hwar Assembly Constituency held in 1990 wa* 
disqualified by the Election Commission of India vide its 
Order No. 76/GJ/90(80-146)(LA), dated 7 .2.1992 under ^ 
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tlou 10A of the Representation of the People Act, 1931, for 
failure to lodge any account of his election expenses as requir¬ 
ed by the said Act and Rules made thereunder; 

And whereas, the said Shri Patel Muhaiibhai Bceharbhai had 
submitted a petition before the Election Commission of India 
for lemoval of disqualification imposed on him, giving reasons 
for his failure to lodge the account. 

And whereas, after considering the petition.and taking into 
account all material facts of the case, the Election Commis¬ 
sion in exercise of the powers conferred by section 11 of the 
Representation of the People Act, 1951 has, vide its order 
dated 19th April, 1993 removed the disqualification of Shri 
Patel Mohanbhai Becharbhai imposed upon him by the Com¬ 
mission's Order dated 7th February, 1992, under section 10A 
of the said Act, with efftet from 19th April, 1993; 

Now, therefore, the name of the said Shri Patel Mohanbhai 
Becharbhai shall be deemed to have been omitted from the 
Commission’s order No. 76|GJ|90(8(H46)(T.A), daled tho 
7th February. 1992 as .published fn the Gazette of India and 
the Gujarat State Gazette on and from 9th April, 1993. 

(No. 76IG.f-LA|157|90| 1321] 

' BALWANT SINGH, Secy. 
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fatf, rifriT 

New Delhi, the 2fth April, 1993 

O.N. 87.—In pursuance of section 106 of the Represen¬ 
tation of the People Act, 1951 (43 of 1951), the Election 
Commission of India hereby publisher the Judgement duted 
10th February, 1992 of the High Court of Judicature at 
Bombay, Aurangabad Bench in Jilectios Petition No. 3 of 
1991, calling in question the election of Shri Ashok Anandrao 
Doshmukh to the House of the People from 31-Purbhani Par¬ 
liamentary Constituency. 

[No, 82|MT-HP|3|91 (AURANGABAD)(93] 

By order. 

BALWANT SINGH, Serv 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 
BENCH AT AURANGABAD 

ELECTTON PETITION NO 3 OF 1992 

Shri Prataprao Cnnp.itrao Bangar--Petitioner. 

Vs. 

Ashok Anandrao Deshmukh & Ors.—Respondents. 

Shri U. B, Binwade and Shri S. V. Mundhe, Advs. for 
the Petitioner. 

Shri S.G. Bora, Adv. for the Respondent No. 1. Rest of tho 
Respondents served exparte Shri M. P Harjule, Advs. 
Ors. R. 8. Shri P.G. Godhamgaonkar, Advs, for 
R. 25, Shri S. K. Barlat v. AGP. for R. 23 * 24. 

CORAM : A .A. HALBfi, J. 
FEBRUARY 10, 1992 


ORDER BELOW EXHS. 6, 7 AND 8 ; 

All these applications, bearing above Exhibits have been 
preferred by the respondent No. 1—the Returned Candidate, 
Ex. 6 in respect of raising preliminary issue on the ground 
that the copy of the audio casette has not been furnished to 
the Respondents and there is thus breach ot Section Slid) 
of the Representation of People Act t/R.P. Act’ for abort) 
and that the natural sequel to this is dismissal of the Election 
petition Under Section 86 of the -R. F. Act. The other ground 
on which the preliminary isSbe is sought to be raised i* want 
of proper affidavit iq support of the allegations of catnip* 
practices, more particularly in Form 25 under Rule 94 A 
of the Conduct of Election Rulci as indicated in Ex, 8. 

2. Ex. 7 relates td’The contention that the copies at the 
audio Casette and video cassette in relation to the offewiuig 
speehes delivered by Balasaheb Thalcrey, Chagan Bfiujbed, 
Ritambhara, Uma Rharati and Acharya Dharmendrajl, on 
which the petitioner relies have not been supplied and thus 
there is breach as alleged above, which entails dismissal of 
the election petition. 

3. Now, so far as application Ex. 6 about the prelitttinni v 
issue is concerned, the petitioner has filed written statement at 
Ex. 6-A and has - (intended that the necessary cassettes have 
been lodged with the Court and that there is adequate comp¬ 
liance of Section 81 as well as Section 83 of the R. P. Apt 
There is, therefore, no need to raise the preliminary isnob as 
Indicated above. However, during the course of argument. It 
has been virtually conceded by the petitioner that since (he 
Issue go to the very root of the existence of the election 
petition, they may be framed and heard as preliminary (awn. 
Accordingly, the following preliminary issues 

ISSUES 

(1) Whether the election petitions liable to ho dismissed 
for non-service of copies of audio and video ciwcetten 
on the respondents in contravention of Section 81(3) 
and Section 86(1) of the R. P. Act? 

(ii) Whether the election petition is liable to be dismlxted 
in absence of proper affidavit in support of the cor¬ 
rupt practices as required under proviso to sub-sec¬ 
tion (c) sub-section 1 of section 83 of the R.P. 
Act ? 

My findings thereon are ■ 

(I) Yes. 

(ii) No. 

4. The first important issue raised by the learned advocate 
for the respondent no. 1 ill application Ex. 7 is that all akxi£ 
in the election petition, the petitioner relies on tho speeches 
recorded in the audio and video cassettes and the same have 
not been served on the respondent and there is thu* breach 
of mandate under section 81(3) of the R. P. Act. It haa uoc 
been in dispute that under section 81 (3) of the R.P. Act, every 
petition shall be accompanied as may as copies of the prtKlOu 
as there are number of the respondents mentioned in the 
petition and eveiy copy shall be attested by the petitioner 
under his own signature certifying it to be a true copy of the 
petition. Under section 83, the contents of tho election 
petition are being indicated and it is such election petition 
which has to be served on the , esponderts. Under section 83. 
the election petition shall contain a concise statement of mate¬ 
rial facts on which petitioner relic?, shall 'ft forth full par¬ 
ticulars of anv romipt practice that the petitioner alleges In- 
cludin » as. full as possible statement of the names of the parties 
alleged to move committed such corrupt practice and the 
date and place of commission of each such cornmt 
practices. It shall bo signed bv the petitioner and verified to 
the manner (aid down in Civil Procedure Code for verification 
of pleadings. The proviso thereto requires that where there 
is an allegation of corrupt nrnctice the election Petition shall 
he accompanied by affidavit in 1h* prescribed form in support 
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of the allegation of such corrupt practices and the particu¬ 
lars there of .This aftwavit is provided in rule 94-A of tho 
Conduct of .Election Rules and n shall be m Eorm 25 annex¬ 
ed to the Conduct of Election Rules. Hub-section 2 of Sec¬ 
tion 83 requires that any Schedule or Annexure to the peii- 
tioh shall also be signed by the Petitioner andvermed in the 
same manner by the petitioner, It would be thus obvious lhai 
An election petition snail contain concise statements of mate¬ 
rial facts. It tftay be that the material facts are drawn from 
'the paper reports or even from the cassettes but when the 
petitioner seeks lo rely on the contents, lie nlay chouse to 
reproduce them in the petition or may rely on the documents 
or cassettes which in turn shall form the integral part of the 
election petition. Now, if there is ‘failure of this mandate 
o* the part of (he petitioner, the necessary consequence is 
envisaged in Section 80 , which provides that the High Court 
shall dismiss the election petition when it does not comply 
with the provisions of Sections 81. 82 or 117 of the R. p. Act. 
It is a well settled law as seen from the series of the decisions 
rendered by the Supreme Court that the election petition shall 
contain material facts. If he single aspect of the material fact 
is wanting, there is an infraction of provision under section 
83 which when read with section 8 6 should persuade the Court 
' to dismiss the election petition. As regards particulars of cor¬ 
rupt practice, it is provided that they may not from that part 
of the mandate relatable to sub-section (a) of Section 83 
(1) of the R. P, Act. If the Court finds that such particulars 
should be called for, the Court should prevail on the petitioner 
to provide them. The safe-guard should be seen that their 
incorporation in the petition at late stage should not prejudice 
the respondent—-returned candidate. Normally, such particu¬ 
lars should be called before the respondents file written state¬ 
ments or commences with the trial. The respondent should 
be reserved the right to meet those particulars, but when the 
evidence is over or even the trial has commenced wherein the 
'evidence is recorded in respect ol corrupt practices, ordinarily, 
the particulars should not be allowed to be introduced in 
regard to corrupt practices, which would jeopafdise the cause 
of the returned candidate. The obvious logic is that the returned 
candidate may not have an opportunity to rebut those paricu- 
lars. It 1« also the consistent view of the Supreme Court that 
the particulars should bo supplied by the petitioner as early 
as possible, else that would weaken the probity of (he alle¬ 
gations of corrupt practices canvassed by the election peti¬ 
tioner. It Is not necessary to reproduce those decisions when 
those decisions are’ well known and call for all round Inslstancj 
about their compliance in the Irial of Election Petition. 

J. In this background, the learned advocate for the respon¬ 
dent has particularly drawn my attention to paragraphs 4.12 
and 4.25 of the election petition. In 4.12 it is stated by the 
petitioner that Acharva Dharmcndraji, who belong:, to Vishwa 
Hindu parishad had delivered the speech al Pmbhani on 
31-5-1991 during the election period at Mondha Maidan and 
ho spoke against Muslims who had no right to stav in India. 
The petitioner unequivocally stated that the petitioner was 
relying on the said audio cassette during the speech of 
31-5-1991. It seems that the audio cassette has been produced 
on record, but the copy thereof has not been furnished to the 
respondent. The s«id pun contains averments lhai if Hindu 
want to live, then they should vote for Hindu and thus return 
the candidate, who is the sponsored by Shivsena-B.J.P, alliance. 

6 . My attention is further drawn to the speeches of Uma 
Bharati—the Silting Member cl Parliament as well ns Ex- 
Member of Parliament and the B.J.P. leader, who had deliver¬ 
ed the speech of Aurangabad and the same was recorded on 
audio cassette and distributed throughout Parbheni Consliluency 
and the petitioner has stated that he has also relied on this 
cassette of Uma Bharati, which was circulated for public 
throughout Parbhani Constituency. It is stated that instead 
of repeating the entire contents of the ca r spite. the petitioner 
wire placing reliance upon the cassette, which has also been 
lodged along with the election petition. Those speeches get 
engrafted in the petition. Those speeches dearly related to 
canvassing votes on Hinduism and promoting hatred between 
Hindus and Mohammedans, which was clearly a corrupt prac¬ 
tice as evisaged under section 123(3) and (3A) of the R.P. Act. 


The roply thereto of the petitioner is that the necessary cassettes 
are tendered along with the petition. Undisputability tho copies 
oi tho cassettes contained in speeches of Acharya Dharhendraji 
and Uma Bharati have not been delivered along with the 
election petition for being served on the respondents. 


7. In order to resolve this controversy, it is necessary to 
probe into the averments in the election petition. The peti¬ 
tioner contested election to the Parliament from the Parliament¬ 
ary Constituency No, 31 Parbhani at the last election, held on 
stituenev No, 31 Parbhani at the last election, held on 12th 
June, 1991, the results whereof were declared on 19th June 
1991. Vide Ex. ‘A’, the petitioner contested as Janata Dal 
candidate, whereas the respondent no. 1 contested act a 
candidate of Shivsena-B.J.P. alliance. The other candi¬ 
dates were either independent candidates or can¬ 
didates sponsored by political parties. The respondent no. 1 
was declared elected at the said election and the petitioner lost 
that election by a margin of about 21,000 votes. The petition¬ 
er has alleged that respondent no, 1 was the sponsored candi¬ 
date of Shivsena and that he conducted election campaign on 
the Shivsena manifesto. Votes were solicited on Hindutwa. 
Similarly, the speeches were also delivered to promote hatred 
between two classes of communities i.e. between Hindu and 
Mohammdans. Posters and other election literature was 
circulated throughout the Parliamentary Consliluency, 


8 . Coming to the individual corrupt practices, it is stated 
that on 6 th May, 1991, Shivsena leader—Manolmr Jashi de¬ 
livered a speech in the Parliamentary Constituency and the same 
was recorded in Dainik “Tarun Bharat”. On 10-5-1991, 
Balasaheb Thackrey leader of Shivsena, delivered speech at 
Parbhani, which also published in “Lokmal” on 12-5-1991. 
The cassette of speech was recorded by one Holambe and 
one Parihar, the report thereof is to be found at Ex. "E*. The 
cassette is produced as Article T. It is stated that one M.r AM, 
Photographer also took the photographs and tho speech was 
heard by one Abdul Guffar and Asif. It was also attended 
by Hanumantrao Bobade, the sitting M.L.A. of the said party. 
On 16-5-1991, Chagan Bhujbal delivered speech at Jintoor con¬ 
taining the offending statements against Mohammedans’ and 
also soliciting votes un Hinduism and the same is to be found 
at Ex. ‘T’. Similar speeches were delivered nt Gangakhed. 
The speeches were recorded by one Kaknne and one Das 
Jngatbhai. All the speakers had canvassed for votes on Hin¬ 
duism and had also spoke that Mohammedans should quit 
India since on account of partition. Pakistan was allotted to 
them. It is further stated that the speakers from Vfyhwa 
Hindu Parishad Bhartlva Janata Pnrtv and Baimne Dal nlw 
delivered sneechcs in the Parliamentary ronstiluencv. The 
speeches of Ritnmbhara. Uma Bharati and Acharva Dbutmcud- 

fhm ri*r-nTvVd fn and fh^'V 

culated throughout the Parliamentary Constituency of IPar- 
bhani. 


9. The learned advocate for the petitioner has contended 
that so far as speech of Uma Bharati is concerned, it is clearly 
stated that her speech was directed towards creating hatred 
between Hindus and Mohammedans. The petitioner has 
stated in following terms in PHra 4,25 : 


"‘4.25. The petitioner respectfully submits that the BJ,.‘ 
Leader and Ex-Member of Parliament as well a* 
the present M.P. Uma Bharati had also delivered a 
speech at Aurangabad of which Audio cassettes were 
prepared by the Respondent no, 1 and those wore 
distributed throughout the Parbhani Constituency 
and also some were used on vehicle for canvassing 
for him. The petitioner is relying upon the Audio 
cassette circulated by the Respondent no. 1 of the 
speech of Uma Bharati throughout the Parbhani 
Constituency. Tnstcan of repeating entire contents of 
the said cassettes the petitioner is placing reliance 
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upon the said cassette and requesting this Hon’ble 
Court to go through the contents of the said audio 
cassettes which clearly shows that she had delivered 
speeches, not only at Aurangabad, but at various 
places shows that she had also appealed in the name 
ofi Hindu. The petitionee is producing the said 
audio cassette along with this Election Petition. And 
all the contents therein recorded believe to he true 
and correct.” 


On going through this paragraph, it is clear that Urns 
Bharati delivered speech at Aurangabad and the said speech 
wan circulated throughout the Parbhani. It would be also 
seen that (he petitioner has clearly stated that instead of 
repeating the contents of the said cassettes, the petitioner was 
retying on that cassette, which has been produced along with 
the petition, but the copy thereof is not supplied for being 
nerved on the respondent. In the annexures, the speech of 
Udm Bharat i is not to be seen and this would mean that the 
casette is the only document on which the petitioner relies 
untl which would thus be an integral part of the petition. 


10. Relying on this situation, the learned advocate for 
Regxmdent no. 1 has drawn my attention to AIR 1990 Sup¬ 
reme Court 924, in the case of U. S. Sasidharan Vs. K. 
Kartm&karan and Anr. The relevant observations are, “the 
material facts of particulars relating to any corrupt practice 
may be contained In a document and the election petitioner, 
without .pleading the material facts or particulars of corrupt 
practice, may refer to the document. When such a reference 
is made in the election petition, a copy of the document must 
be supplied inasmuch as by making a reference to the docu¬ 
ment and without pleading its contents in the election petition, 
the document becomes incorporated in the election petition 
by reference. In other words, it forms an integral part of 
the election petition. Section 81(3) provides for giving a 
true copy of the election petition. When a document forms 
an Integral part of the election petition and a copy of such 
document is not furnished to the respondent along with a 
copy of the election petition, the copy of the election 
petition will not be a true copy within the meaning of Sec. 
81(3) and, as such, the court hus to dismiss the election 
petition under Sec. 86(1) for non-compliance with Section 
81(3).” The said ratio lays down that if the content* of the 
document arc pleaded in the election petition, the document 
does hot form integral part of the election petition. Now 
tbc wording of para 4.25 of the Election Petition would 
clearly indicate that the content* of the speech of Uma 
Bharati have not been specified in the election petition, The 
petitioner relies only on the casSettee, which was circulated 
throughout Parbhani Constituency to canvass votes on the 
"round of Hinduism, and further to promote hatred between 
Hindus and Mohammedans. T feel that in this cas C the 
observations of the Sasldhartn’t ca'e surra are whollv nttra.'t- 
od. This Infirmity has not been repelled by the petitioner by 
any convincing argument. 


been divided In two parta in the ytar 1947 itself and 
thereafter Muslims have not whatsoever right to stay 
m India. The petitioner respectfully submits that 
the said speaker was called by the respondent no. 1 
which means the speech delivered by him wm whh 
his consent and|or approval and, therefore, the 
petitioner is relying upon the said audio-cassette re¬ 
corded regarding his speech delivered on 31st May, 
1991. The petitioner respectfully submits that, from 
the contents of the said cassette one fact would be 
clear that he had canvassed on the basis of caste ism 
specifically stated that “if Hindus want to alive then 
they should vote Hindus only and the candidates 
sponsored by the Shivsena-BJP alliance which Is the 
only alliance which can survive the Hinduism ta 
India." 


The reading of the Rbove paragraph shows that the spoccn 
of Acharya Dharmendraji recorded in the cassette >s relisal 
upon. The petitioner has observed that he was relying on audio 
cassette recorded regarding speech delivered by Acharya 
Dharmendraji on 31-5-91. In the above paragraph the synopsis 
of what has been stated by the said speaker is recorded, but 
the entire contents are not reproduced. Only it is observed 
that if Hindu* want to live the candidate sponsored by Shrv- 
sona-BJP alliance should be voted for. The said speaker 
Acharya Dharmendraji was called by respondent no. 1 in 
support of his election. It can be observed that the transcrip¬ 
tion of the cassette should have been reproduced either in the 
paragraph or in the alternative the same should have been 
tendered along with the copy thereof for being delivered |o 
the Respondent. There is thus breach of Section 21(3) of 
R.P. Act. Whatever has been incorporated about the speech 
of Acharya Dharmendraii is the outline of the speech and not 
all the contents of the speech. The Respondent would not 
be able to meet the case of corrupt practice unless all de¬ 
tails of the speech are made available to him. Bare outline* 
would not amount to compliance of the ratio laid down bv 
the Supreme Court in Sasidharan’s case—supra. There is 
thus breach of Section 81(3) of the R.P. Act 


12. Without adverting on merits, it will have to be stated 
that to some extent absence of transcription of speeches de¬ 
livered by Babasaheb Thackrev and Chagan Bhujbal respec¬ 
tively, on 10-5-1991 and 16-5-1991, may also incur the In¬ 
firmity under the above provision. In the petition, it is clear¬ 
ly stated that these speeches are relied upon, but no transcrip¬ 
tion has been produced. Whatever translation is produced Is 
of paper news, but when petitioner chooses to rely upon the 
cassette, it wa* expected of him to have tendered the copies 
of the cassettes to be delivered to the respondent. Of course, 
I do not answer about thi* infirmity with certainty ns the 
contents of the speeches involving corrupt practice has been 
tendered on record through other source. 


11. My attention is further drawn to Para 4.12 wherein 
the speech by Acharya Dharmendraji of Vlshwa Hindu Pari- 
•hnd has been referred to. The said paragraph is reproduced 
for facility. 


13, AH the same, it will have to be stated that to far an 
speech of Uma Bharati is concerned, the absence of copy of 
the cassette containing her speech is a serious legal infirmity 
in absence of the reproduction of her speech in the petition. 
The ratio laid down In the Sasidharan’s case, cited supra, shall 
cosue with full force in operation in this case. 


"4.12. The petitioner respectfully submit* that Acharya 
Dharmendraji belonging to Vishwa Hindu Parishad 
and the said Organization which had supported Shlv- 
sena-BJP alliance, had delivered speech at Parbhani 
on 31-5-1991 in the evening at about 7.00 p.m. on 
the ground of Mondhn Maidan, a general place of 
holding public meeting*. In the said speech, Mr. 
Asif and one Kisan and other many persons had 
been taken audio cassette. From the contents of the 
Audio cassette the fact would be clear that he had 
specifically stated: in his speech that the country had 


14. It has not been moved on behalf of the petitioner that 
he does not wish to rtTy on those speeches in support of alle¬ 
gations of corrupt practices. Tt is also not submitted during 
the course of argument that the oetitioner doe' not want to 
rely on those speeches and that the same should be deleted. 
In that light of the matter. It was bounded dutv of the ueti- 
tioner to deliver the copy of the cassette containing Uma 
Bharati’s soeech. This legal mfirmifv has not been overcome 
by the petitioner. The petition, therefore, deserves to be 
dismissed on that count. 
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15. So far as the affirmation is concerned, it has not been 
seriously pressed by the learned advocate for the petitioner 
that the affirmation before the Senior Superintendent of the 
High Court would render the affidavit in Form 25 as invalid. 
In other election petitions, he reasoning has been stated in 
extenxo. In view of Chapter 2 Rule 9 of the Bombay High 
Court Appellate Side Rules, 1*160, the Senior .Superintendent 
is authorised to administer oaths. Merely because his name 
and designation does not appear in the list of Officers in Rule 
197 of the Original Side Rules of the High Court, it cannot 
be said that the appointment ot the Senior Superintendent of 
the High Court in the Appellate side Rules as Oath Commis¬ 
sioner would be illegal and would render the Senior Superin¬ 
tendent incompetent to administer the oath. Such a question 
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has been dealt with in the Ruling reported in AIR 1%6 
Supreme Court 436, in the cast of Kamal Narayan Vs. Dwarka- 
prasad. This Ruling operates as sanction in favour of the 
Senior Superintendent of the High Court to administer oath. 
It cannot be heard that the Senior Superintendent is not 
authorised under the Original Side Rules. He is the Oath 
Commissioner under Indian Oaths Act. High Court is 
"Court”, capable of authorising any person to administer oath. 

16. In view of the finding on Point No. 1 in favour of the 
Respondent Ex. 7 is allowed and the petition is hereby dis¬ 
missed with, however, no order as to costs. Application Ex. S' 
is, however, dismissed. 


*1X3 Vf VTarosr: 1 5, 1 993/ShHW ?5, 1315 
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